Appendix 7:
Requirements of LEP Practice Note PN 16-001

Classification and reclassification of public land through a Local Environmental Plan

Checklist Planning Proposal to reclassify from Community Land to Operational Land
properties known as 11-13 Chesham Street, St Marys
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Requirement

Response

The current and proposed classification of the land;

The land is currently classified and Community Land. It is proposed to reclassify the
site to Operational Land.

Refer to Part 1 — Objectives or Intended Outcomes (page 4)

Whether the land is a ‘public reserve’ (defined in the LG Act);

The land is not a Public Reserve under the Local Government Act 1993.

Refer to Background (page 2)

The strategic and site specific merits of the reclassification
and evidence to support this;

Refer to Part 3 — Justification (pages 5-13)

Whether the planning proposal is the result of a strategic
study or report;

Refer to Part 3 — Justification (pages 5-6)

Whether the planning proposal is consistent with council’s
community plan or other local strategic plan;

Refer to Part 3 — Justification (page 8)

A summary of council’s interests in the land, including:

- how and when the land was first acquired (e.g. was it
dedicated, donated, provided as part of a subdivision for
public open space or other purpose, or a developer
contribution)

- if council does not own the land, the land owner’s consent;

- the nature of any trusts, dedications etc;

Refer to Background (page 2)

Whether an interest in land is proposed to be discharged, and
if so, an explanation of the reasons why;

Refer to Part 2 — Explanation of Provisions (page 4)
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The effect of the reclassification (including, the loss of public
open space, the land ceases to be a public reserve or
particular interests will be discharged);

Refer to Part 3 — Justification (page 8)

Evidence of public reserve status or relevant interests, or lack
thereof applying to the land (e.g. electronic title searches,
notice in a Government Gazette, trust documents);

Refer to Background (page 2)

Current use(s) of the land, and whether uses are authorised
or unauthorised;

Refer to Background (page 2)

Current or proposed lease or agreements applying to the
land, together with their duration, terms and controls;

There are no current or proposed leases or agreements applying to the land.

Current or proposed business dealings (e.g. agreement for
the sale or lease of the land, the basic details of any such
agreement and if relevant, when council intends to realise its
asset, either immediately after rezoning/reclassification or at
a later time);

There are no current or proposed business dealings associated with the land.

Any rezoning associated with the reclassification (if yes, need
to demonstrate consistency with an endorsed Plan of
Management or strategy);

No rezoning of the land is proposed.

How council may or will benefit financially, and how these
funds will be used;

This information is also found in Part 3, Section A of the Planning Proposal.

The Planning Proposal will enable Council to sell, exchange, or otherwise divest or
deal with the three (3) parcels of land to assist in facilitating the redevelopment of
the land, whilst capitalising on the returns to Council and the potential community
benefits including public domain upgrades.

Council’s strategic planning framework, including the Community Plan, Delivery
Program and Operational Plan, outlines how revenue is raised and how funds are
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used. The table below outlines this strategic framework and details the relevant
components of these documents that demonstrates how Council will achieve this.

Outcome We have confidence in our Community Plan 2017 -
council Outcome 7
Strategy Manage our money and our Community Plan 2017

assets to be sustainable now | Strategy 7.2
and into the future

Service Activity | Manage Council’s property Delivery Program Activity
portfolio to reduce reliance on | 7.2.4
rate income

In 2015, Penrith City Council was one of seven (7) metropolitan Councils deemed
‘Fit for the Future’ by the Independent Pricing and Regulatory Tribunal (IPART). This
assessment was based on a set of criteria around sustainability, effective
infrastructure and service management, efficiency, and scale and capacity. In order
to meet the criteria set by IPART in 5 years, Council has committed to a number
strategies to deliver ongoing productivity improvements. One of these strategies is to
grow our own source revenue through growth of the property portfolio and property
reserve holdings.

Should the site be divested or developed in future, all proceedings will be retained in
the property reserve. Growth in the property reserve is an initiative to be less
dependent on rate income, building financial strength that is not a burden on the
community. Council’s long term financial plan is to pay an annual dividend out of the
property reserve into general revenue to be used on operational activities and key
community projects. Council’s long term financial plan indicates payment of a $1.8M
dividend from the property reserve into general revenue by FY21/22.

How council will ensure funds remain available to fund
proposed open space sites or improvements referred to in
justifying the reclassification, if relevant to the proposal;

The Planning Proposal will enable a positive public economic impact in facilitating
the orderly and economic development of a Council asset and consequential
improvements to the public domain.
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A Land Reclassification (part lots) Map, in accordance with N/A
any standard technical requirements for spatial datasets and
maps, if land to be reclassified does not apply to the whole
lot; and

Preliminary comments by a relevant government agency, N/A
including an agency that dedicated the land to council, if
applicable.
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Classification and reclassification of public land
through a local environmental plan

The purpose of this practice note is to update guidance on classifying and reclassifying public
land through a local environmental plan (LEP). This practice note emphasises the need for
councils to demonstrate strategic and site specific merit, includes a comprehensive information
checklist and clarifies issues arising for public reserves and interests in land. It should be read
in conjunction with A guide to preparing local environmental plans and A guide to preparing

planning proposals.

Classification of public land

Public land is managed under the Local Government
Act 1993 (LG Act) based on its classification. All public
land must be classified as either community land or
operational land (LG Act s5.25, 26).

 Community land — is land council makes available
for use by the general public, for example, parks,
reserves or sporls grounds.

* Operational land — is land which facilitates the
functions of council, and may not be open to the
general public, for example, a works depot or
council garage.

What is public land?

Public land is defined in the LG Act as any land
(including a public reserve) vested in, or under
council control. Exceptions include a public road,
land to which the Crown Lands Act 1989 applies, a
common, land subject to the Trustees of Schools of

Arts Enabling Act 1902 or a regional park under the
National Parks and Wildlife Act 1974.

Why classify public land?

The purpose of classification is to identify clearly that
land made available for use by the general public
{community) and that land which need not
(operational). How public land is classified determines
the ease or difficulty a council can have dealings in
public land, including its sale, leasing or licensing. It
also provides for transparency in council's strategic
assel management or disposal of public land.

Community land must not be sold, exchanged or
otherwise disposed of by a council. It can be leased,

but there are restrictions on the grant of leases and
licences, and also on the way community land can be
used. A plan of management (PoM), adopted by
council, is required for all community land, and details
the specific uses and management of the land.

There are no special resfrictions on council powers to
manage, develop, dispose, or change the nature and
use of operational land.

How is public land classified or reclassified?
Depending on circumstances, this is undertaken by
either:
* council resolution under s5.31, 32, or 33 (through
LG Act 5.27(2)), or
* an LEP under the Environmental Planning and
Assessment Act (through LG Act s.27(1)).

Councils are encouraged to classify or reclassify land
by council resolution where suitable.

Classification of public land occurs when it is first
acquired by a council and classified as either
community or operational.

Reclassification of public land occurs when its
classification is changed from community to
operational, or from operational to community.

174



Reclassification through an LEP

Classification and reclassification of public land
through an LEP is subject to bath the local plan-
making process in the EP&A Act and the public land
management requirements of the LG Act.

A planning proposal to classily or reclassily public
land, will need o be prepared in accordance with this
practice note and the additional matters specified in
Allachment 1 to this praclice nola.

Reclassification threugh an LEP is the mechanism with
which council can remove any public reserve slatus
applying to land, as well as any interests affecting all
or part of public land (LG Act 5.30).

It is eritical that all interests are identified upfront as
part of any planning proposal. If public land is
reclassified from community to cperational, without
ralevant interesis baing identified and discharged, then
the land will need to be reclassified back to community
{usually by council resolution under LG Act 5.337)
before being reclassified in a new planning proposal o
operational, to explicitly discharge any interests.

While a reclassification proposal to remove the public
rasarve status of land andfor discharge interests may
nol necessarily resull in the immediate sale or disposal
of the land, the community should be aware the public
land in question is no lenger probected under the LG
Act from potential future sale oncs it has bean
reclassified to cperational.

Councils should obtain their own advice when
proposing lo discharge any interests and be aware that
this may attract a claim for compansation under tha
Land Acquisition (Just Terms Compensation) Act
1891,

Where land has been dedicated lo council by a State
agancy for a parlicular purpose and a trust exists, it is
advisable for council to seek the views of that agency
priar to coundil commencing any planning proposal
affecting the land.

Public reserve is defined in the LG Act and
includes a public park and land declared or
dedicaled as a public resarve.

Land can be dedicated as a public reserve by
aither:;

» registering a deposited plan with a stalement
crealing a lol(s) as ‘public resarve’, or

» plblishing a notification in the Govarmmentl
Gazatte for an exisling parcel.

' Mote: Council is required to give public notice of the proposed
reschution and provide & period of ab least 28 days during which
submissions may be made (LG Act 8.34)

Interasts in land refers lo properly ownership as
well as rights and privileges affecting land, such as
leasahold, easements, covenants and morigages.

For the purpose of reclassification through an LEP,
‘inlerests’ means trusts, estates, dedications,
conditions, restrictions and covenants affecting the
land.

A legal owner of land may nol bae the only person
with an interest in the land. For example, one
person may have the benefit of an easamant for
services, such as water, electricity or sewerage
over someone alse'’s land.

Cerlain interesls are registerad on litle to ensure
they are on record and cannot be disregarded if
sold bo a new owner. An elactronic litte search is
generally conducted to determine the land owner,
comect land description and the type of interests
which may affect the land.

Standard Instrument LEP requirements

Clause 5.2—Classification and reclassification of
public land in Standard Instrument LEPs enables
councils to classily or reclassily public land as
operalional land or community land in accordance with
the LG Act. The land to be reclassified or classified is
described in Schedule 4 of the LEP.

Schedule 4 is nol ko refer to any land already classified
or reclassified.

Where thare is no public land o be classified, or

reclassified, through a principal LEP (i.e. the LEP
applies o tha whole of a local government area),
Schedule 4 will appear blank.

MNote: Al a later stage council may lodge a planning
proposal bo remove previous listings in Schedule 4.

This will not affect the classification status of these
parcals of land.

Department assessment

A propasal to classify or reclassify public land through
an LEP must have planning merit. The Department will
underiake an assessment o delermine whather the
proposal demonsirales siralegic and site specific
maril.

Community consultation

Planning proposals to reclassify public land are lo be
publicly exhibited for st least 28 days.

A copy of this practice note is to be included in the
public axhibition materials.
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Public hearings

Councils must hold a public hearing when reclassifying
public land from community lo operational (EP&A Act
.57 & LG Act 5.29). This gives the community an
opportunity io expand on writlen submissions and
Fﬁsmss issues with an independent person in a public
orum.

After the exhibition period has ended, at least 21 days
public natice is to be given before the hearing. This
allows the person chairing the hearing sufficient time to
consider wrilten submissions and all issues raised.

There are specific requirements for the independence
of the persan chairing the hearing, their preparation of
a public hearing report and council making the report
publicly available (LG Acl 5.4TG).

Governor's approval

The Governor's approval is required when a
reclassification proposal seeks to remove any public
reserve status andior discharge any interests affecting
public land (5.30).

When a council reports back o the Depariment an the
communily consultation undertaken and requests the
Depariment make the LEP, the Deparimeant will
arrange legal drafting of the LEP, including
recommending the Governor approve the provisions
bafore tha LEP can be legally made.

‘Where the Govemor's approval is required, the
council's report accompanying the final planning
proposal must address:

= council's inlerasts in the land;

+ whether the land is a ‘public resarve’;

+ the effect of the reclassification, including loss of
apean space, any discharge of interests, andlor
remowal of public resarve stalus;

+ Ihe strategic and sile specific merits of the
reclassification and evidence o support this;

+ any current use of the land, and whether uses are
authorised or unauthorised;

+ how funds obtained from any future sale of the
land will be used;

+ the dates the planning proposal was publicly
axhibited and whan the public hearing was heald;

* issues raisad in any relevant submissions made
by public authorities and the community;

+ an explanation of how written and verbal
submissions were addressed or resolved; and

+ the public hearing report and council resolution.

Autheorisation of delegation

Local plan making funcbons are now largaly delegatad
o councils.

A Written Authorisalion o Exercise Delegalion is
issued to a council as part of the Gateway
datermination. However, whare an LEP requires the
Govemnor's approval, this council delegation cannot be
issued. In this instance, the council must request the
Deparimant make the LEP.

A dacision to classify or reclassify public land cannot
be sub-delegated by council to the general manager or
any other parson or body (LG Act s 377(1){)).

Background

On July 1, 1993 when the LG Act commenced, the
following land under council ownership or control, was
automatically classified as community land:

+ land comprising a public resere,

+ land subject o a trust for a public purpose,

+ land dedicated as a condition of consent under
5.04 of the EP&A Act,

+ land reserved, zoned or otherwise designated for
usa under an environmental planning instrument
as open space,

« land controlled by council and vested in
Corporation Sole - Minister administering the
EP&A Act

Councils must keep a register of land under their
ownership or control (LG Act 5.53) and anybody can
apply to a council to oblain a carificate of classification
LG Act 5.54).

Further information

A copy of this practice note, A guide fo praparing
planning proposals and A guide fo preparing local
esnviranmeantal plans is available at:

hitt pefiwhani. plannindg. nEWw.Qov.au

For further information, please contact the Department
of Planning and Environment's Information Centra by
one of the following:

Post: GPO Box 39, Sydney NSW 2001.
Tel: 1300 305 695
Email: infermationi@planning.nsw.gov.au

Authorised by:
Carolyn McNally
Secretary
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ATTACHMENT 1 - INFORMATION
CHECKLIST FOR PROPOSALS TO
CLASSIFY OR RECLASSIFY PUBLIC
LAND THROUGH AN LEP

The process for plan-making under tha EP&A Act is

detailed in A guide fo preparing planning proposals
and A guide fo praparing local environmental plans.

Importantly, A guide to preparing local envirenmarntal
plans contains the Secretary’s requirements for
matters thal must be addressed in the justification of

all planning proposals to reclassify public land.
Councils must ensure the Secretary’s requirements

are addressed.

Councils must also comply with any obligations under
the LG Act when classifying or reclassifying public
land. More information on this can be found in Practice
Nate No. T - Public Land Management [Department of
Local Government, 2000).

All planning proposals classifying or reclassiying
public land must address the following matters for
Galeway consideration. These are in addition to the
requirameants. for all planning proposals under section
55(a) — (&) of the EP&A Act (and further explained in 4
guide fo preparing planning proposals and A guide fo
preparing local enviranmeantal plans).

O the cumrent and proposed classification of the
land;

O whether the land is a ‘public reserve’ (defined
in the LG Act);

O the sfrategic and site specific merits of the
reclassification and evidence to support this;

O whether the planning proposal is the result of a
strategic study or report;

O wheather the planning proposal is consistent
with council's community plan or other local
stralegic plan;

O asummary of council’s interests in the land,
including:

- how and whan the land was first acquired
{e.g. was il dedicated, donated, provided as
part of a subdivision for public open space or
other purpose, or a davelopear conltribution)

- if council does not own the land, the land
ownar's consant;

- the nature of any trusts, dedications atc;

Q whather an interest in land is proposed o be
discharged, and if o0, an explanation of the
reasons why;

the effect of the reclassification (including, the
loss of public open space, the land ceases lo
be a public reserve or particular interests will
be discharged);

avidence of public reserve status or relevant
interasts, or lack thereof applying to the land
(e.g. electronic title searches, nolice in a
Government Gazefte, trust documents);
current use(s) of the land, and whather uses
ane authorised or unautharised;

current or proposed lease or agreaments
applying ta the land, together with their
duration, terms and contrals;

current or proposed business dealings (e.g.
agreamenl for the sals or kease of the land, the
basic details of any such agreement and if
ralevant, when council intends to realise its
assat, either immediately aftar
rezoning/reclassification or at a later ima);
any rezoning associated with the
reclassification (if yes, need lo demonstrate
consistancy with an endorsed Plan of
Management or strategy);

hew council may or will benefit financially, and
how these funds will be usad;

hew council will ensure funds remain available
to fund proposed open space sites or
improvements referred to in justifying the
reclassification, if relevant to the proposal;

a Land Reclassification (part lots) Map, in
accordance with any standard technical
requirements for spatial datasets and maps, if
land to be reclassified does not apply to the
‘whiole lot; and

prefiminary comments by a ralevant
government agency, including an agancy that
dedicaled the land o council, if applicabla.
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